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We have pleasure in featuring Professor Felicity 
Gerry KC a leading academic and a practicing 
KC with credentials in many fields of practice. 
An acclaimed KC who has had the honour of 
being acounsel before the International 
Criminal Court and the Kosovo Specialist 
Chambers in The Hague and in England & 
Wales and in Australia (Victoria and the High Court Roll). She 
has also had ad hoc admission in Hong Kong and Gibraltar. She 
has contributed immensely to legal scholarship in a number of 
law books and journals. 


There have been a number of landmark decisions on LGBT 
rights by the Supreme Court of India and the Supreme Court of 
South Africa. We hope the jurisprudence could provide you 
with a different perspective on LGBT rights which is a 
controversial subject in some jurisdictions such as in the 
Republic of Ireland. Both decisions uphold the constitutional 
value of equality in Indian and South African context. 


The people of Sri Lanka have had to withstand a huge 
economic catastrophe solely due to faulty decisions by the 
former President, his Ministers and the Bureaucracy. The civil 
society members petitioned the Supreme Court of Sri Lanka. The 
court has rendered a damning indictment on the policy makers 
in the past and it has also cautioned the policy makers on the 
policy decisions which must pass muster the Doctrine of Public 
Trust. We have provided the salient features of the decision with 
a link to read the full decision of the Supreme Court of Sri Lanka. 


A young journalist Minul Muhamdiramge with a legal 
background has delved deep into the work of former Justice of 
the Supreme Court of Sri Lanka late J.F.A Soza. He has written a 
special Appreciation for late Justice Soza who was a revered 
judge. Justice Soza has delivered some landmark decisions 
involving public law of Sri Lanka. 


We came across a book co-authored by late Clive Nicholls 
QC on Extradition Law published by the Oxford University Press. 
While looking for his contact details, to our dismay, we struck his 
Appreciation written by John Hardy KC and we thought we 
should publish the Appreciation in honour of him. We thank 
John Hardy KC for his prompt permission to carry an 
Appreciation even though he had died six years ago. We find 
that this work on Extradition Law is a seminal work on the 
subject. 


Srinath Fernando 
Editor / Publisher 
7" December 2023 


KC 


THE KING'S COUNSEL 


Srinath Fernando, JP 
LLM (UK) LLM (Colombo} 
Editor-In-Chief/ Publisher 
KC - The King’s Counsel Magazine 
is a publication of the 
Srinath Fernando Diplomacy 


Contact 
Srinath Fernando Diplomacy, 
Public Affairs Consultants 
No. 7/1, 4” Lane, 
Rawathawatta, 
Moratuwa, 
Sri Lanka 
Tel 00 94 72 0622 482 
00 94 11 2648272 
Email; 


kethekingscounsel@gmail.com 


CITATION 
KC - The Kg's Cnsl Vol. 2, 
No. 7 December 2023 


ISSN 2950-6794 
9 


NOTICE TO UNIVERSITY PRESSES / 
BOOK REVIEWERS 


772950 679001 


University Presses and Book Reviewers may 
contact the Magazine for book reviews on 
new law publications. The ideal word length 
should be around 1000 words in a clear 
format preferably on Word document. 
However if a longer review is needed prior 
consensus must be had as editing would 
vitiate the essence and the quality of the 
review. 


Dr Felicity Gerry KC is an international 


KC at Libertas Chambers, 
London and Crockett Chambers, 
Melbourne, largely defending in 


serious and complex criminal trials and 
appeals, often with an international 
element. She is admitted to the list of 
counsel for the International Criminal 
Court and the Kosovo Specialist 
Chambers in The Hague and in 
England & Wales and in Australia 
(Victoria and the High Court Roll) and 
has had ad hoc admission in Hong 
Kong and Gibraltar. She led the appeal 
in R v Jogeein the UK Supreme Court 
which was described by the BBC as 
a ‘moment of genuine legal 
history’ and she led the intervention 
for JUSTICE in the Shamima Begum 
Appeals. Felicity is one of the few 
women silks to defend ina terrorism 
trial and led a team of academics and 
practitioners who were given leave to 
file an Amicus Curiae brief in the 
ICTY on JCEIIl liability. She has also 
advised in relation to death penalty 
matters in Indonesia and the 
Philippines, on citizens. 


Felicity is Honorary Professor at Salford 
University in the School of Health and 
Society where her research focus is on 
Autism and criminal law, FGM law and 
Child Rights. She is also Professor of 
Legal Practice at Deakin 
University where she is unit chair for 
MLL419/MLJ728 Contemporary 
International Legal Challenges - topics 
have included Modern Slavery, 
Terrorism, War Crimes and Climate 
Change law — and is involved in the 
clinical programs. (For further 
information you may access 


https://felicitygerry.com ) 


KC - The King’s Counsel Magazine: 
Professor Felicity Gerry KC, we are truly 
honored by your consent to grant us 
an interview despite your many 
demands of your being an acclaimed 
academic and a high profile Kings 
Counsel with many ongoing cases at 
the International Criminal Court. To 
begin with, tell us how your journey 
began and attaining the highest 
echelons in the legal arena. 


Professor Felicity Gerry KC: | was called 
to the Bar of England and Wales in 
1994, nearly 30 years ago. | started out 
in a small common law set in Leicester, 
UK where I had the opportunity to 
practice in civil, commercial, family and 
criminal law. After 10 years | moved to 
London where | spent the next 10 
years developing my practice in 
criminal law until | took silk in 2014. | 
have also been admitted in Australia 
(first the NT and then Victoria) and | 
now work internationally, including 
defending in the International Criminal 
Court. | spent about 20 years as a 
junior both prosecuting and defending 
but now | only defend. | specialize in 
homicide, terrorism, financial crime 
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and war crimes trials and appeals. It 
has not been an easy journey, and, at 
times, | have had to kick a few doors 
open but I have had some great cases 
and opportunities, often taking cases 
that others will not touch and with 
some success. Along the way | have 
also become a Professor of Legal 
Practice and seeing my students 
achieve is one of my greatest rewards. 


KC - The King's Counsel Magazine: 
You have had vast exposure in the 
fields of criminal justice, human rights, 
terrorism, homicide, rights of women, 
human trafficking, and legal practice. 
Could you tell us in which area you 
find advocacy and legal practice most 
difficult in terms of gathering evidence 
or whether it is difficult to marshal 
your facts in advocacy or persuasion? 
Or any other issues that you may have 
confronted. This could be relevant to 
practice at ICC or any other 
international court of arbitration or 
justice. 


Professor Felicity Gerry KC: Legal 
practice can be difficult across 
jurisdictions, but | have worked from 
home for over 20 years and taught 
myself to use technology early on so 
that | can travel easily. | am still very 
annoyed by discrimination at the 
English and Australian Bars so | try to 
mentor as many young lawyers as | 
can. | have made it a point to call out 
any poor conduct by professionals and 
to take every good point for a client. | 
helped develop toolkits for advocacy 
with vulnerable people, including 
accused persons and | have taken 
cases where | have identified errors of 
law. Advocacy depends on the forum, 
and we all have good days and bad 
days, but | try to make my points as 
persuasively as possible and still read 
books on the art of advocacy and the 
use of rhetoric. | think one of the 
greatest challenges is trying to bring 
academic research to a court to 


develop the law - judges often say 
they have read everything, but they 
haven't. It is disappointing that 
necessary law reform is so slow, 
especially in criminal law for women, 
children, and persons with disabilities. 


KC - The King’s Counsel Magazine: 
Professor you have authored and co- 
authored a wide array of law books 
and they have direct bearing on the 
legal practice. | would imagine - a must 
reading for practitioners to glean 
practical legal and jurisprudential 
issues. Your article in the book titled 
Vulnerable People and the Criminal 
Justice System: A Guide to Law and 
Practice (Wildy's 2017 Edited by Penny 
Cooper and Heather Norton) in which 
you cover extensively on the 
vulnerabilities and defences in the 
British justice system. Could you 
elaborate more on the British justice 
system? You may also compare the 
same with the Australian justice 
system. 


Professor Felicity Gerry KC: It is 
interesting practicing in more than one 
jurisdiction. | am horrified by the poor 
disclosure regime in England and 
Wales. The ability to obtain relevant 
material for a client is regulated in 
Australia but less in the pocket of the 
prosecution than in England and 
Wales. Both jurisdictions have 
developed processes for questioning 
vulnerable people in court but tend to 
focus on witnesses and not accused 
persons. It is still very unbalanced and, 
although the work | have done for 
autistic clients is starting to make an 
impact, it is still an uphill task. My 
recent work on trauma informed 
courts has linked the need for 
procedural fairness to the court's 
integrity. Changing the system to be 
less 19" century is like turning that 
ship that was stuck in the Suez Canal. 
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KC — The King's Counsel Magazine: We 
were under the impression that the UK 
had a very systematic justice system as 
the UK is the citadel of English law and 
the fountain of common law 
jurisprudence, where do you think the 
criminal justice system has gone awry. 
Is it something to do with Prisons or 
the way criminal cases are managed? 
You may have come across a recent 
news report which says that in the UK 
Prisons are overcrowded (ref 
https://www.thetimes.co.uk/article/sto 
p-jailing-so-many-criminals-to-ease- 
overcrowding-inspector-says-g82cfijgt 
accessed 18th October 2023). How 
does this affect the rule of law? Is this a 
reflection of a rapidly deteriorating 
criminal justice system in UK? What is 
your prognosis of this crisis in UK? 


Professor Felicity Gerry KC: Over the 
past 30 years there has been an 
enormous loss of jurisprudence in the 
English courts in favour of what are 
said to be simple factual tests for juries. 
It is a terrible legacy and makes a jury 
trial a lottery with a Court of Appeal as 
a venue for opinion rather than legal 
reasoning. Those 30 years have 
included the Post Office Scandal, the 
IPP scandal and the Joint Enterprise 
scandal. | am very glad the Law 
Commission is enquiring into the 
function of the Court of Appeal of 
England and Wales, especially as the 
UK Supreme Court seems reluctant to 
exercise supervisory jurisdiction. The 
blocking of joint enterprise appeals for 
those persons still in prison, affected by 
the error of law identified in my case of 
Jogee, and the recent decision in my 
case of Fiaz, where it was said that a 
jury need not be directed on 
contribution, seem to favour finality 
over justice. The prisons are full of 
people, particularly young people, 
who made no significant contribution 
to a crime and the courts appear to 
have engaged in this problem as an 
exercise in policy rather than law. This 


combined with terrible successive 
government policy on crime has led to 
the current penal crisis. 


KC - The King’s Counsel Magazine: 
How is Australia managing the 
situation in comparison to UK 
standards? How is the Australian 
criminal justice system work in terms of 
managing penal institutions, law 
reforms in keeping with the social 
changes etc? Hate crimes for instance 
is on the rise. The recent violent 
incidents in Israel might lead to hate 
crimes in other parts of the world. Are 
there adequate laws to deal with such 
crimes in UK and in Australia? 


Professor Felicity Gerry KC: There are 
similar problems with over 
criminalization and over incarceration 
in Australia, especially of Indigenous 
people but | do see some progress in 
Victoria where there are discussions 
over raising the age of criminal 
responsibility, adjusting sentences for 
the neuro diverse, Koori courts where 
Indigenous elders are involved and 
specialist courts for those with 
addictions but there is still a long way 
to go. There is some hope with the 
new Chief Justice in the High Court, 
even though he ruled against me in 
the Van Beelan appeal which is one of 
the cases that exposed an unqualified 
pathologist is South Australia. Having 
appeared in 3 high profile terrorism 
trials in Australia | think the distinctions 
between hate, exploitation and 
ideology are not currently capable of 
resisting bias against particular groups 
- especially women and girls in camps 
overseas who really should be brought 
home, as | unsuccessfully argued in the 
Shamima Begum appeals and advised 
on for the Australian women. 


KC - The King’s Counsel Magazine: 
There have been a marked increase in 
the incidence of gang and drug 
related crimes. What are the root 
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causes of these crimes?. Would | be 
wrong if | said these crimes are 
induced by the mental health or 
marginalization of the youth especially 
among teenagers? Is this a wider 
problem with morality in the society, 
prevention of drug abuse, advent of 
technology, or history of family 
breakups where children are left in the 
lurch when parents are caught up 
with marriage or divorce related 
issues? 


Professor Felicity Gerry KC: | am not a 
sociologist, but | do think we are failing 
to apply the non- punishment principle 
from UNTOC to protect people 
exploited in organized crime. In 
England and Wales, the Court of 
Appeal rejected my arguments on an 
autonomy test and retained 
compulsion which inevitably means 
people are harmed before they can 
even access assistance and are unlikely 
to trust the state. Add to this my case 
of R v T where the Court of Appeal 
refused leave to appeal for a man 
trafficked in money laundering and the 
result is that trafficked persons are still 
ending up in prison — including on 
death row overseas. In Australia there 
is currently policy but no law on the 
non-punishment principle. | am a great 
believer that drug policy must take a 
health, education, and law approach. 
The knee jerk prison punishment is 
demonstrably failing. 


KC - The King’s Counsel Magazine: 
Increased incidence of crimes is the 
reflection of the deep seated issues in 
the society. Is it because poverty levels 
have reached alarming levels or 
whether the policy makers have not 
looked into the root causes as they 
should have or are there any other 
issues that you can perceive? 


Professor Felicity Gerry KC: Perhaps 
the most deep-seated problem in 
society is greed. If the wealth of the 1% 


were spread, people would have more 
access to education and opportunity 
and that would aid crime prevention. 
Criminal law is a political football and 
commentators who want to lock 
everyone up are like the knitters at the 
guillotine. The work of some of my 
academic colleagues demonstrates 
there are a wealth of successful 
alternatives which work, and that 
means effective without being soft. 


KC - The King’s Counsel Magazine: 
How do you look at the whole gamut 
of trials by juries? Is it a waste of time 
or should trials be conducted by trial- 
atbar so that justice could be 
dispensed much faster than through 
prolonged jury trials? What would be 
your take on Jury vs Trial At Bar. 


Professor Felicity Gerry KC: 
Understanding that a trial is not an 
inconvenience between charge and 
sentence would be a start and 
properly reporting the defence case 
might help people understand the risks 
of injustice. | have spent my whole 
career battling a privileged profession, 
including the judiciary. Sometimes the 
only hope for an injustice is the great 
jury system of real people who are 
much more diverse. 


KC - The King’s Counsel Magazine: 
Would you please tell us the quality of 
justice in the UK, do you think 
Barristers and Judicial Officers are 
adequately trained to deal with the 
increased level of sophistication in 
crimes especially financial or white 
collar crimes. Do you think Judges 
should be given extra training on 
financial crimes? 


Professor Felicity Gerry KC: | think 
education and training is vital in all 
areas for everyone. | teach and read all 
the time and try to keep up to date. If a 
case is complex, we need time and 
facilities to prepare. | think Barristers 
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and Judicial Officers are bright enough 
for all the challenges we face in 
financial cases which can raise modern 
technological issues. | do worry about 
police investigations and disclosure. 


KC - The King's Counsel Magazine: 
What was the most difficult case you 
ever had to deal with during your 
practicing, you may omit the actual 
names but you can speak about the 
nature of the crime as to why you 
found it so difficult to deal with. 


Professor Felicity Gerry KC: There are 
quite a few and now all my cases are 
serious and complex but when Mary 
Jane Veloso (a trafficked women on 
death row who was duped into 
carrying drugs) was reprieved 30 
minutes before she was due to be shot 
in Indonesia it was a very tough night 
not knowing if she would live or die. | 
have only walked on one client and 
that was when his cousin threatened 
to cut off my thumbs. Otherwise, | love 
what | do and what | can do for clients 
who need me. 


KC - The King's Counsel Magazine: 
What is the level of crimes being 
perpetrated against women in general, 
or any trends in crimes against the 
vulnerable women? How do you see 
the overall issues in the British justice 
system where women were targeted? 


Professor Felicity Gerry KC: | spent the 
early part of my career prosecuting 
cases that might never have previously 
been brought, involving violence and 
abuse against women and children. | 
currently lead the campaign for the 
posthumous exoneration for Christine 
Keeler who, despite being the victim of 
a violent assault, was prosecuted for 
not mentioning 2 witnesses who saw 
the attack. She should never have 
been prosecuted at all. I have 
represented women accused of serious 
crime, in one case where witnesses on 


tape said she was not involved in a 
murder, but the prosecutor insisted on 
going ahead. The witnesses gave the 
same evidence in court and she was 
acquitted. There was no compensation 
for that wrongful prosecution as 
though the state perceived her as 
disposable. The system for women has 
a long way to go and there are still not 
enough women silks in court. 


KC - The King’s Counsel Magazine: In 
a lighter vein if you happen to meet 
the British Prime Minister and the 
Australian Prime Minister what would 
be your immediate concern that you 
should confide in him on the justice 
system? 


Professor Felicity Gerry KC: Negotiate 
world peace and take responsibility for 
all your subjects abroad, including ISIS 
brides who belong to England or 
Australia — they can be prosecuted or 
protected at home. Foreign policy 
should not be about counting how 
many tents we can fit in a desert. 
Statelessness is just an abrogation of 
responsibility and an absence of due 
process. Wars must end and 
boundaries can be agreed, however 
hard that may seem. Audit prisons to 
release so many people who are no 
risk to the public, thus focusing penal 
funding on the most dangerous, with 
alternatives to prison for the rest: | am 
on the board for a restorative justice 
charity. | believe restorative processes 
work for all but the most dangerous 
and the English criminal justice system 
(rolled out across the Commonwealth 
as a form of sport) has had its day. On 
a lighter note, | think | would tell them 
to come to court with me and see 
what it is really like — here or there or 
in the Hague. 
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Prof. Felicity Gerry KC has co-authored or contributed to the following books and 
publications 


RESEARCH HANDBOOK ON 
Feminist Engagement 
with International Law 


Women in prison: is the justice 
Edited by 
Susan Harris Rimmer « Kate Ogg 


system fit for purpose? 


RESEARCH HANO8OO0OKS IN INTERNATIONAL LAW 


VULNERABLE PEOPLE 
V LAN BAAL D La ON L 


SEXUAL 
OFFENCES 
HANDBOOK 


AND THE CRIMINAL 
RGP S a FI ta DA NOW X GN ya Gat WR 
JUSTICE SYSTEM 


AG a c s LA é A dul P c ròc lw 


PENNY COOPER: 


Law. Practi NX COOPER: 
HHJ HEATHER NORTON 
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Tribute to the Legacy of Justice J. F. A. Soza 


Ever in the Niche of Our Hearts 


Justice Deshabandu Joesph Fracis 
Anthony Soza he is one of Sri Lanka's 
greatest legal minds of recent times 
and is admired for his contributions to 
the development of Sri Lanka's 
jurisprudence and the judiciary. It has 
been a decade since his passing in 
2013 for this April. Justice Soza was 
born in 1919 and educated at 
Maristella College, Negombo. He 
graduated with two degrees; Bachelor 
of Arts and a Bachelor of Laws from 
University of London, which signifies 
his extraordinary academic prowess. 
He was admitted to the Ceylon Bar, on 
April 28, 1948. He joined the judiciary 
as a supernumerary Magistrate on 
March 01, 1957 and continued to 
progress through the hierarchy of the 
courts with exceptional character until 
he retired as a Judge of the Supreme 
Court in the year 1984. Soza was the 
founding Director of the Judge's 
Institute in 1984 where he served in 
that capacity until 2007. Working for 
over five decades in the legal 
profession, he truly served the 
profession until his last breath, which 
he took at the age of 94 in 2013. 


Even among his countless 
contributions to the profession, Justice 
Soza's services as a Director of the Sri 
Lanka Judges Institute stands out as a 
milestone not only of his judicial career 
but of so many judges who were 
trained at the Judges Institute. As 
testimony to his services, today, 15 out 
of the 20 judges of the Court of Appeal 
and in fact, 100% of the currently 
serving career judges in the superior 
courts were trained by Justice Soza. All 
of whom were trained at the Judges 
Institute when these distinguished 


Justices joined the judiciary as 
Magistrates nearly three decades ago. | 
had the honour and pleasure of 
interviewing six out of the fifteen Court 
of Appeal Judges namely, Justice Dr. 
Ruwan Fernando, Justice D. N. 
Samarakoon, Justice Prasantha De 
Silva, Justice Pradeep Kirtisinghe, 
Justice Sampath Wijeratne and Justice 
Khema Swarnadhipathi to give first- 
hand accounts of the service rendered 
by Justice Soza. These Justices 
appreciated the service rendered by 
Justice Soza in the spirit of extending 
their gratitude to their mentor. Most of 
these Justices first met Justice Soza at 
the Judges Institute, when they first 
joined the Judiciary as Magistrates. All 
the Judges fondly reminisced about his 
time as a mentor at the Judges 
Institute highlighting the importance 
of the initial guidance they received 
under him soon after they entered the 
judiciary. All the Judges emphasised 
that Justice Soza was above all a 
gentleman. According to them, Justice 
Soza always taught them to be a 
gentleman first and then a Judge. 


According to Justice Samarakoon one 
of the first things Justice Soza has 
taught the young Magistrate Judges in 
that batch is the meaning of a 
gentleman by referring to a quote by 
John Henry Newman. Justice Soza was 
a living embodiment of this idea. | 
have given part of the quote below; 
He has his eyes on all his company; he 
is tender towards the bashful, gentle 
towards the distant, and merciful 
towards the absurd; he can recollect to 
whom he is speaking; he guards 
against unseasonable allusions, or 
topics which may irritate... All the 
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Judges unanimously stated that 
according to Justice Soza, becoming a 
good judge is not just being well- 
versed in the law, to become a good 
judge is to be gentleman — to be 
understanding, to be courageous 
when faced with controversy and to 
remain impartial at all times. Justice 
Soza conceptualised the meaning of 
an exemplary Judge both through his 
actions and his words. Apparently, it 
didn't matter what time of the day it 
was, even if it was late in the night, 
Justice Soza would always answer 
their calls and address their queries. 
Justice Soza was always an accessible 
man regardless of his social and 
professional standing. All the young 
Magistrates (back then) could and 
were encouraged to call him at 
whatever time if the need arises. 
Unlike many professionals and 
lecturers who refuse to be accessible 
to their students even during office 
hours, 


Justice Soza always prioritised his 
students. He truly embodied this spirit 
of mentorship as he understood the 
needs of the young judges, as he 
himself was in the same shoes years 
ago. Justice Kirtisinghe when speaking 
about many qualities of Justice Soza 
also noted he has never seen Justice 
Soza angry or in a bad temper no 
matter what reason. Justice Soza 
would always emphasize the 
importance of 'balance of mind' when 
sitting on the bench. He personified 
the spirit of patience required by the 
members of the bench. Justice 
Swarnadhipathi and Justice Wijeratne, 
when asked about their period of 
learning under Justice Soza stated that 
Justice Soza's teachings were based on 
real-life experiences. They also 
emphasized that Justice Soza taught 
with no reservations in a truly selfless 
manner. Furthermore, Justice Soza's 
teaching is not just restricted to law 


either, according to her Ladyship, he 
also instructed the young Magistrates 
regarding adopting to subcultures of 
the judicial areas in which they get 
stationed. As a good Judge is someone 
who understands the people and their 
culture. Justice Wijeratne stated that 
the interactive approach followed by 
Justice Soza in teaching the junior 
judges drawing from his experiences 
left a strong and lasting impression on 
the individuals who learned under 
him. Very few mentors leave this kind 
of an impact on their students. In 
Justice Wijeratne’s own words, “we 
will never find a replacement for 
Justice Soza”. On a personal note, Dr. 
Ruwan Fernando stated that when he 
met Justice Soza sometime shortly 
before his passing, Justice Soza told 
him to take care of his driver and his 
minor employees after he is gone. 


As soon as Justice Fernando 
mentioned this, | was immediately 
reminded of the quote, “If you want to 
know what a man’s like, look at how 
he treats his subordinates”. In Justice 
Dr. Ruwan Fernando's own words “He 
is the God's greatest gift to all of us”. | 
should also mention here, Justice Dr. 
Ruwan Ferando, like his predecessor, 
also served as a Director of the Judges 
Institute. In the year 1991, Justice Soza 
initiated the first ever edition of the 
Judges Journal and became the first 
editor of the journal. According to the 
Editorial of the journal “he hoped that 
this would become the voice of the 
Judges in due course”. He realised that 
the best way to develop the law, is to 
allow for high level academic 
engagement among all tiers of the 
judiciary, because judiciary contributes 
to social progress. Furthermore, Justice 
Soza's article on ‘The Interim 
Injunctions in Sri Lanka’, was 
acknowledged personally via a letter 
by Lord Denning himself, who is 
considered one of the most influential 


KC The King’s Counsel Magazine - December 2023 - 8 


English judges in the last few decades. 
Lord Denning in his letter stated that 
the article was ‘impressive’, which 
showcases that Justice  Soza's 
intellectual prowess was recognised 
internationally and acknowledged by 
the best judicial minds in the world. 
Justice Prasantha De Silva, while 
serving as the Secretary of the Judicial 
Service Commission revived the 
Judge's Journal which was initiated by 
Justice Soza. Judges Journal Volume II 
was published in the year 2010 by the 
Judicial Service Commission to 
felicitate Justice Soza in appreciation of 
his service to the judiciary. He truly 
appreciated the opportunity to carry 
on the work of his mentor and 
extended his thanks to the then Chief 
justices, J.A.N De Silva, Mohan Peiris 
P.C, and Priyasath Dep P.C for 
appointing him as the editor of the 
Judges Journal and stated that it was 
his privilege to edit Commemoration 
issue which was published to 
commemorate Justice Soza's first year 
death anniversary in 2014. 


Justice Soza has also written several 
landmark judgements which have 
forever changed the legal landscape of 
Sri Lanka, prominently through cases 
such as Felix Bandaranayake v State 
Film Corporation. Somawathi v 
Madawela, Vivienne Goonewardena 
case and Amirthalingam case. All the 
judges paid their heartfelt gratitude to 
the services Justice Soza has done to 
the development of the judiciary and 
for themselves personally and 
professionally. They emphasised the 
importance of paying gratitude to 
those who guided you because ‘if you 
don't even do that, what is the point 
even.’ According to Justice Prasantha 
De Silva “Great judges leave their 
footprints on the sands of time for 
others to follow them”. Justice Soza's 
footprints will forever be an inspiration 
to all of us. | was invited to write this 


article in honour and remembrance of 
the former Supreme Court Judge of Sri 
Lanka Justice J. F. A. Soza by Justices of 
Court of Appeal to pay tribute to the 
legacy that has left a profound 
impression in our judiciary. | am truly 
grateful for the opportunity. His legacy 
remains an epic saga which will 
forever be an inspiring tale to future 
generations. He was a trailblazer, a 
mentor, a gentleman who stood tall in 
the judicial landscape upholding the 
integrity of the profession, a beacon 
for young lawyers and judges alike. As 
we mourn his passing a decade later, 
his life and the profound impact he 
had on the legal profession should be 
celebrated. May his legacy as a 
gentlemen Judge and a mentor 
upholding cardinal values of justice, 
integrity, fairness, independence and 
rule of law be an inspiration to all of us 


(Minul Muhandiramge Minul is 
currently working as research assistant 
(clerkship) to a judge of the Court of 
Appeal of Sri Lanka while working as a 
freelance journalist for the Daily News. 
He recently completed his Bar exams 
with a first class at the Sri Lanka Law 
College. He completed his Bachelor of 
Laws (hons) with a second-class upper 
division from University of London in 
year 2020. He is also in the process of 
completing a Economic special degree 
(BA) at Faculty of Arts, Colombo 
University. As a law graduate, he has 
experience in several fields of work; he 
worked in the private staff of the 
Minister of Foreign Affairs, Ali Sabry, 
PC for a brief period last year. He has 
completed an internship for a period 
of six months at the Varners law firm 
under Mr. Raj Selvaskandan. He has 
also worked as an instructor for the 
Moot Court Bench Program of Sri 
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Lanka while working closely with the 


Commercial Law Development 
Program (CLDP) of US Chamber of 
Commerce conducting 


workshops/coaching on international 
commercial law to universities abroad 


Supreme Court of Sri Lanka 


TETEZET TISE 


and in Sri Lanka). (with permission 
from the author originally appeared in 
The Daily News of Sri Lanka 
https://archives1.dailynews.lk/2023/05/ 
O6/features/302778/ever-niche-our- 
hearts?page=1 ) 
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APPRECIATION : CLIVE NICHOLLS QC 1932 - 2017 


Clive Nicholls QC: 1932 - 2017 An 


Appreciation Clive Nicholls KC died at 
the age of 84 on Thursday 9 February 
2017. He had fallen at his home and 


broken his hip some three weeks 
earlier. Surgery to repair the hip initially 
seemed to have been successful, but 
complications set in, and he gradually 
slipped away. He died surrounded by 
his family, to whom he was devoted. 
Until his fall, he had been his usual 
dynamic and indefatigable self. Clive 
and his identical twin brother Colin 
were called to the Bar in 1957. They 
both graduated from Trinity College, 
Dublin and both became leading lights 
in their respective fields after joining 
Chambers situated, formerly, at Queen 
Elizabeth Building in Middle Temple, 
and, latterly, at 3 Raymond Buildings in 
Gray's Inn. Clive became head of 
Chambers in 1994, and served in this 
position until 2010. Both Colin and 
Clive took silk (in 1980 and 1981 
respectively), both sat as Recorders of 
the Crown Court between 1984 and 
1999, and both became Benchers of 
Grays Inn (in 1989 and 1990 
respectively.) Both continued to be 
active in advisory and academic work 
after their 80th birthday, and each 
remained (and, in Colin's case, 
remains) a welcome and valued 
member of Chambers. Clive's was a 
stellar, glittering career. He had a wide 
range of work, and was able to apply 
his mind to legal issues in a number of 
disciplines. In particular, he specialised 
in extradition, and the roll-call of cases 
in which he appeared speaks for itself. 


The pinnacle of his career was the case 
of Chile's former head of state, Senator 
Augusto Pinochet, which involved no 
fewer than three appeals to the House 
of Lords. He appeared in courts all over 
the world, and was internationally 
acknowledged as a leader in his field. 
He was the lead author of “The Law of 
Extradition and Mutual Assistance” 
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(Oxford University Press), now in its 
third edition. While he achieved real 
distinction in his career, Clive will be 
remembered for more than just the 
cases in which he appeared. For one 
who had achieved so much, he 
remained an engagingly modest man, 
never "pulling rank” or taking on “airs 
and graces”. 


He was a genuine father-figure and 
mentor in Chambers, ever humorous, 
radiating dynamism and a formidable 
energy, but always making himself 
available to help members of 
Chambers who were not as successful 
as he. He particularly enjoyed leading 
new and relatively junior members of 
Chambers, and they invariably found 
the experience of working with him 
invaluable. He embodied and 
exemplified all the virtues of the Bar as 


a profession: his integrity and example 
were nonpareil, his courtesy to fellow 
barristers even in the most hard fought 
of cases never wavered, while his 
cheerful temperament and the 
pleasure he took in his work were 
qualities few of us could hope to 
match. Above all, he was a loving and 
devoted husband and father to six 
children. The expression “both a 
pleasure and a privilege” has become 
something of a modern-day cliche, but, 
in Clive’s case, it truly was both a 
pleasure and a privilege to have 
Known him. 


By John Hardy KC 3 Raymond 
Buildings February 2017 
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JURISPRUDENCE ON LGBT RIGHTS 


“It is expressive of self-determination 
and such self-determination includes 
sexual orientation and declaration of 
sexual identity. Such an orientation or 
choice that reflects an individual's 
autonomy is innate to him/her. It is an 
inalienable part of his/her identity. The 
said identity Under the constitutional 
scheme does not accept any 
interference as long as its expression is 
not against decency or morality. And 
the morality that is conceived of under 
the Constitution is constitutional 
morality. Under the autonomy 
principle, the individual has 
sovereignty over his/her body. He/she 
can surrender his/her autonomy 
wilfully to another individual and their 
intimacy in privacy is a matter of their 
choice. Such concept of identity is not 
only sacred but is also in recognition of 
the quintessential facet of humanity in 
a person's nature. The autonomy 
establishes identity and the said 
identity, in the ultimate eventuate, 
becomes a part of dignity in an 
individual. This dignity is special to the 
man/woman who has a right to enjoy 
his/her life as per the constitutional 
norms and should not be allowed to 
wither and perish like a mushroom. It is 
a directional shift from conceptual 
macrocosm to cognizable microcosm. 
When such culture grows, there is an 
affirmative move towards a more 
inclusive and egalitarian society. Non- 
acceptance of the same would 
tantamount to denial of human rights 
to people and one cannot be oblivious 
of the saying of Nelson Mandela - "to 
deny people their human rights is to 
challenge their very humanity". 


31.4. It was observed that after the 
nineJudge Bench decision in 
Puttaswamy (supra), the challenge to 
the vires ofSection 377 1IPC has 
become stronger than ever. In 
Puttaswamy (supra), it has been held 
that sexual orientation is also a facet of 
a person's privacy and that the right to 
privacy is a fundamental right under 
the Constitution of India. Supreme 
Court opined that the observations 
made in Suresh Kumar Koushal (supra) 
that LGBT including transgenders 
constitute a very minuscule part of the 
population is perverse due to the very 
reason that such an approach would 
be violative of the equality principle 
enshrined under Article 14 of the 
Constitution. The mere fact that the 
percentage of population whose 
fundamental right to privacy is 
abridged by the existence of Section 
377 IPC in its present form is low does 
not impose a limitation upon the 
Supreme Court from protecting the 
fundamental rights of those who are 
affected by Section 377 IPC. After due 
elaboration, Supreme Court declared 
that whatever be the percentage of 
LGBTs including the transgenders, 
Court is notconcerned with the 
number of persons belonging to the 
LGBT community. What matters is 
whether this community is entitled to 
certain fundamental rights which they 
claim and whether such fundamental 
rights are being violated due to the 
presence of a law in the statute book. 
If the answer to both the questions is 
in the affirmative, then the 
constitutional Court must not display 
an iota of doubt and must not hesitate 
in striking down such provision of law 
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on account of it being violative of the 
fundamental rights of certain citizens, 
howsoever minuscule their percentage 
may be. 


31.5. The entirety of the discussion as 
to vires of Section 377 IPC may not be 
relevant for the present purpose. 
Suffice it so say that in Navtej Singh 
Johar (supra), Supreme Court 
observed that Section 377 IPC does 
not criminalise carnal intercourse 
between consenting heterosexuals. If it 
is so, then it should not be labelled and 
designated as unnatural offence 
under Section 377 IPC. Adverting to 
the Criminal Law (Amendment) Act, 
2013 and the amendment introduced 
in Section 375 IPC, Supreme Court held 
that ifany proclivity amongst the 
heterosexual population towards 
consensual carnal intercourse has 
been allowed, such kind of proclivity 
amongst any two persons including 
LGBT community cannot be treated as 


untenable so long as it is consensual 
and it is confined within their private 
and intimate spaces. Thereafter, 
Supreme Court declared as follows: 


238. At the very least, it can be said 
that criminalisation of consensual 
carnal intercourse, be it amongst 
homosexuals, heterosexuals, bisexuals 
or transgenders, hardly serves any 
legitimate public purpose or interest. 
Per contra, we are inclined to believe 
that ifSection 377 remains in its 
present form in the statute book, it will 
allow the harassment and exploitation 
of the LGBT community to prevail. We 
must make it clear that freedom of 
choice cannot be scuttled or abridged 
on the threat of criminal prosecution 
and made paraplegic on the mercurial 
stance of majoritarian perception”. 
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JURISPRUDENCE ON LGBT RIGHTS 


Sachs J. [116] There is no good reason 
why the concept of privacy should, as 
was suggested, be restricted simply to 
sealing off from state control what 
happens in the bedroom, with the 
doleful sub-text that you may behave 
as bizarrely or shamefully as you like, 
on the understanding that you do so 
l Ë 13[0] - ner 

in private. It has become a judicial 
cliché to say that privacy protects 
people, not places. 2 Blackmun J 
in Bowers, Attorney General of 
Georgia v. Hardwick et al made it clear 
that the much-quoted “right to be left 
alone” should be seen not simply as a 
negative right to occupy a private 
space free from government intrusion, 
but as a right to get on with your life, 
express your personality and make 
fundamental decisions about your 
intimate relationships without 
penalisation. |?! Just as “liberty must 
be viewed not merely negatively or 
selfishly as a mere absence of restraint, 
but positivelyand socially as an 
adjustment of restraints to the end of 
freedom of opportunity’ ”,' 3! so must 
privacy be regarded as suggesting at 
least some responsibility on the state to 
promote conditions in which personal 
self-realisation can take place. 


[117] The emerging jurisprudence of 
this Court is fully consistent with such 
an affirmative approach. In Bernstein 
and Others v Bester and 
Others NNO Ackermann J pointed out 
that the scope of privacy had been 
closely related to the concept of 
identity and that “rights, like the right 
to privacy, are not based on a notion 
of the unencumbered self, but on the 


notion of what is necessary to have 
one’s autonomous identity . . . In the 
context of privacy this means that it is . 

. the inner sanctum of the person 
such as his/her family life, sexual 
preference and home environment 
which is shielded from erosion by 
conflicting rights of the 
community.” "B! Viewed this way 
autonomy must mean far more than 
the right to occupy an envelope of 
space in which a socially detached 
individual can act freely from 
interference by the state. What is 
crucial is the nature of the activity, not 
its site. While recognising the unique 
worth of each _ person,'* the 
Constitution does not presuppose that 
a holder of rights is as an isolated, 
lonely and abstract figure possessing a 
disembodied and socially disconnected 
self. It acknowledges that people live in 
their bodies, their communities, their 
cultures, their places and their times. 
The expression of sexuality requires a 
partner, real or imagined. It is not for 
the state to choose or to arrange the 
choice of partner, but for the partners 
to choose themselves. 


[118] At the same time, there is no 
reason why the concept of privacy 
should be extended to give blanket 
libertarian permission for people to do 
anything they like provided that what 
they do is sexual and done in private. 
In this respect, the assumptions about 
privacy rights are too broad. There are 
very few democratic societies, if any, 
which do not penalise persons for 
engaging in inter-generational, intra- 
familial, and cross-species sex, whether 
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in public or in private. Similarly, in 
democratic societies sex involving 
violence, deception, voyeurism, 
intrusion or harassment is punishable 
(if not always punished), or else 
actionable, wherever it takes place 
(there is controversy about prostitution 
and sado-masochistic and dangerous 
fetishistic sex). °F! The privacy interest 
is overcome because of the perceived 
harm. 


[119] The choice is accordingly not an 
all-or-nothing one between 
maintaining a spartan normality, at the 
one extreme, or entering what has 
been called the post-modern 
supermarket of satisfactions, at the 
other. 2! Respect for personal privacy 
does not require disrespect for social 
standards. The law may continue 
to proscribe what is acceptable and 
what is unacceptable even in relation 
to sexual expression and even in the 
sanctum of the home, and may, within 
justifiable limits, penalise what is 
harmful and regulate what is offensive. 
What is crucial for present purposes is 
that whatever limits are established 
they do not offend the Constitution. 


Equality and Dignity [120] It will be 
noted that the motif which links and 
unites equality and privacy, and which, 
indeed, runs right through the 
protections offered by the Bill of 
Rights, is dignity.'* This Court has on 
a number of occasions emphasised the 
centrality of the concept of dignity and 
self-worth to the idea of equality. “H In 
an interesting argument, “2 the 
Centre for Applied Legal Studies (the 
Centre] has mounted a frontal 
challenge to this approach, arguing 
that the equality clause is intended to 
advance equality, not dignity, and that 
the dignity provisions in the Bill of 
Rights'*®! should take care of 
protecting dignity. This was part of an 
invitation to the Court to re-visit its 


whole approach to equality 
jurisprudence, shifting from what the 
Centre called the defensive posture of 
reliance on unlawful discrimination 
under section 9(3)'*#to what it 
claimed to be an affirmative position of 
promoting equality under the broad 
provisions of section 91). The 
constitutional vocation of section 
9/1), Flit argued, had been reduced 
from that of the guarantor of 
substantive equality to that of a 
gatekeeper for claims of violation of 


dignity. 


[121] Ackermann J has, | believe, dealt 
convincingly with the assertion that 
the Court has failed to promote 
substantive as opposed to formal 
equality. Indeed, his judgment is itself a 
good example of a refusal to follow a 
formal equality test, which could have 
based invalidity simply on the different 
treatment accorded by the law to anal 
intercourse according to whether the 
partner was male or female. Instead, 
the judgment has with appropriate 
sensitivity for the way anti-gay 
prejudice has impinged on the dignity 
of members of the gay community, 
focussed on the manner in which the 
anti-sodomy laws have reinforced 
systemic disadvantage both of a 
practical and a spiritual nature. 
Furthermore, it has done so not by 
adopting the viewpoint of the so- 
called reasonable lawmaker who 
accepts as objective all the prejudices 
of heterosexual society as incorporated 
into the laws in question, but by 
responding to the request of the 
applicants to look at the matter from 
the perspective of those whose lives 
and sense of self-worth are affected by 
the measures." “#1 would like to 
endorse, and | believe, strengthen this 
argument by referring to reasons of 
principle and strategy why, when 
developing equality jurisprudence, the 
Court should continue to maintain its 
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focus on the defined anti- 
discrimination principles of sections 
9(3), (4) and (5), which contain respect 
for human dignity at their core. 


[122] The textual pointers against the 
Centre’s argument to the effect that 
section 9(1) should be interpreted so 
as to carry virtually the whole burden 
of securing equality, have been crisply 
identified in Ackermann J's judgment. 
There are, | believe, additional 
considerations supporting a structured 
focus on non-discrimination as the 
heart of implementable equality 


guarantees: institutional aptness, 
functional effectiveness, technical 
discipline, historical congruency, 


compatibility with international 
practice and conceptual sensitivity. 


[123] By developing its equality 
jurisprudence around the concept of 
unfair discrimination this Court 
engages in a Structured discourse 
centred on respect for human rights 
and non-discrimination.'°"™ It reduces 
the danger of over-intrusive judicial 
intervention in matters of broad social 
policy, while emphasising the Court's 
special responsibility for protecting 
fundamental rights in an affirmative 
manner. It alo diminishes the 
possibility of the Court being 
inundated by unmeritorious claims, 
and best enables the Court to focus on 
its special vocation, to use the 
techniques for which it has a special 
aptitude, and to defend the interests 
for which it has a particular 
responsibility. Finally, it places the 
Court's jurisprudence in the context of 


(Source: https; 


evolving human rights concepts 
throughout the world, and of our 
country’s own special history. 


[124] Contrary to the Centre's 
argument, the violation of dignity and 
self-worth under the equality 
provisions can be distinguished from a 
violation of dignity Under section 10 of 
the Bill of Rights. '?F The former is 
based on the impact that the measure 
has on a person because of 
membership of an historically 
vulnerable group that is identified and 
subjected to disadvantage by virtue of 
certain closel held personal 
characteristics’! of its members; it is 
the inequality of treatment that leads 
to and is proved by the indignity. The 
violation of dignity under section 10, 
on the other hand, contemplates a 
much wider range of situations. It 
offers protection to persons in their 
multiple identities and capacities. This 
could be to individuals being 
disrespectfully treated, such as 
somebody being stopped at a 
roadblock. It also could be to members 
of groups subject to systemic 
disadvantage, such as farm workers in 
certain areas, or prisoners in certain 
prisons, such groups not being 
identified because of closely held 
characteristics, but because of the 
situation they find themselves in. These 
would be cases of indignity of 
treatment leading to inequality, rather 
than of inequality relating to closely 
held group characteristics producing 
indignity”. 
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Sir James Fitzjames Stephen (1829 - 1894) 


"The law of England as a whole, or even the criminal law 
as a whole, can scarcely be said to have a history. There 
is no such series of continuous connected changes in 
the whole system as the use of the word "history*' 
implies. Each particular part of the law, however, has 
been the subject of such changes. 


The law as to perjury and the definition of the crime of 
murder have each a history of their own, but the 
criminal law regarded as a whole is like a building, the 
parts of which have been erected at different times, in 
different styles and for different purposes. Each part has 
a history which begins at its foundation and ends when 
it reaches its present shape, but the whole has no 
history for it has no unity. How then is the history of the 
whole to be related? If an account of each successive 
change affecting any part is given in the order of time, 
the result is that it is impossible to follow the history of 
any one part, and the so called history becomes a mass 
of unconnected fragments. If, on the other hand, the 
history of each part is told uninterruptedly, there is a 
danger of frequent repetitions. After much consideration 
of the subject the second course has appeared to me on 
the whole to be the least objectionable of the two”. 
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SUPEME COURT OF SRI LANKA 


The citizens of Sri Lanka have had to 
cope with a huge economic crisis 
during the period 2020 and 2022 in 
the immediate aftermath of the Covid 
pandemic. The countries debt burden 
was so huge its GDP/ GNP could not 
sustain the debt repayments. The 
budget deficit was ever widening and 
loans were being borrowed to 
construct huge development projects 
which did not produce the desired 
outcome. Loans were also being 
borrowed to repay old loans. The 
wisdom of investing in some of the 
infrastructure projects were 
questioned in the Parliament. The 
debit servicing was unbearable to a 
small economy of Sri Lanka. There is no 
doubt the economic governance of 
the country was in a parlous state. The 
net result was a total collapse of the 
economy which drove the citizens up 
the wall as there were no gas, petrol 
and the country was brought to a 
virtual stanastill. The public anger 
soared and the President of Sri Lanka 
was ousted in a public agitation which 
ran to several weeks and President of 
Sri Lanka had to vacate his office and 
had to seek shelter in foreign soil. 


The public spirited individuals took the 
former President, Ministers and the 
Bureaucracy to the task by filing Public 
Interest Litigation at the Supreme 
Court of Sri Lanka demanding the 
individuals be accountable for their 
faulty policy decisions. The public trust 
doctrine was invoked by the 
petitioners based on the constitutional 
remedies. The Supreme Court of Sri 
Lanka rendered its much considered 
decision a couple of weeks back and 


its jurisprudence on the 'public trust' is 
given below. (The determination of 
the Supreme Court of Sri Lanka can be 
had from this website. 
https://www.supremecourt.lk/images 


documents/sc fr 195 and 212 2022. 
pdf ) 


RIGHT TO EQUALITY, RULE OF LAW 
AND ‘PUBLIC TRUST’ 

Under Article 3 of the Constitution, the 
inalienable Sovereignty that is vested 
in the People includes powers of 
Government and Fundamental Rights. 
The Executive power of the People is 
exercised by the President who is the 
Head of the State, Head of the 
Government and the Head of the 
Executive. Within this Constitutional 
framework, The Cabinet of Ministers is 
charged with the direction and control 
of the Government and the President 
is the Head of the Cabinet of Ministers. 
The Constitution which is the Supreme 
Law recognises that FREEDOM, 
EQUALITY, JUSTICE, FUNDAMENTAL 
RIGHTS and the INDEPENDENCE OF 
THE JUDICIARY as intangible heritage 
of succeeding generations of the 
People of Sri Lanka. Article 3 of the 
Constitution reads as follows; “In the 
Republic of Sri Lanka sovereignly is in 
the People and is inalienable. 
Sovereignty includes the powers of 
Government, fundamental rights and 
the franchise.” Article 4 of the 
Constitution speaks of exercise of such 
power in the People and Article 4(d) of 
the Constitution declares; “the 
fundamental rights which are by the 
Constitution declared and recognized 
shall be respected, secured and 
advanced by all the organs of 
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government and shall not be 
abridged, restricted or denied, save in 
the manner and extent hereinafter 
provided.” In Rajavarothiam 
Sampanthan v Attorney General 
(Dissolution Case) SC/FR/351 to 356 of 
2018 and SC/FR/358 to 367 of 2018, 
SC minutes of 13-12-2018 at page 31, 
a Seven Judge Bench of this Court 
observed as follows; “It has been 
emphasised time and again by this 
Court that it is a foremost duty of the 
Supreme Court to protect, give full 
meaning to and enforce’ the 
fundamental rights which are listed in 
Chapter Ill of the Constitution. Thus, 
Sharvananda, CJ observed in 
Mutuweeran v The State - 5 Srikantha's 
Law Reports 126 at page 130, 
"Because the remedy under Article 126 
is thus guaranteed by the Constitution, 
a duty is imposed upon the Supreme 
Court to protect fundamental 45 rights 
and ensure their vindication'. In the 
same vein, Ranasinghe, J stated in 
Edirisuriya v Navaratnam [1985 1 SLR 
100 at page 106], that “A solemn and 
sacred duty has been imposed by the 
Constitution upon this Court, as the 
highest Court of the Republic, to 
safeguard the fundamental rights 
which have been assured to the 
citizens of the Republic as part of their 
intangible heritage. 


It therefore, behoves this Court to see 
that the full and free exercise of such 
rights is not impeded by any flimsy and 
unrealistic considerations.”” “In 
honouring this duty, the Supreme 
Court is giving tangible and effective 
life and meaning to the sovereignty of 
the people. The single and only 
instance specified in the Constitution 
where the exercise of these 
fundamental rights may be restricted is 
in circumstances falling within the 
ambit of Article 15 of the Constitution 
and the present application do not fall 
with the ambit of Article 15 in the 


absence of any laws which have been 
passed prescribing restricting the 
operation of Article 12(1) in the 
interests of national security, public 
order or any other of the specified 
grounds referred to in Article 15(7) of 
the Constitution [......] In the absence of 
a specific and express provision in the 
Constitution which strips the Supreme 
Court of jurisdiction under Article 
118(b) read with Article 126 and 
Article 17 for the protection of 
fundamental rights, the provisions of 
Article 118(b) read with Article 126 
and Article 17 will prevail. Therefore, 
this Court has the jurisdiction and, in 
fact a solemn duty to hear and 
determine these applications 
according to the law.” Thus, this Court 
is not fettered or precluded from 
exercising the fundamental rights 
jurisdiction and has a solemn and a 
bounden duty to uphold the rule of 
law and to safeguard the sovereignty 
of each and every citizen of this 
country. Over the last period of forty- 
five years since the adoption of the 
Constitution in the year 1978, Right to 
Equality remains one of the mostly 
invoked rights by the People before 
the Supreme Court through the 
process provided under Article 126 of 
the Constitution. The Right to Equality 
is guaranteed under Article 12(1) of 
the Constitution and it reads as 
follows: 46 “All persons are equal 
before the law and are entitled to the 
equal protection of the law”. The 
expression ‘equality before the law’ 
which is found in written 
Constitutions, originated from the 
English Law and the expression ‘equal 
protection of the law’ first appeared in 
the American jurisprudence. The 
Universal Declaration of Human Rights 
as well as the International Covenant 
on Civil and Political Rights use the said 
expressions which exemplify that the 
object of these phrases is equal justice 
to mankind. Sharvananda, J. (as he 
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then was] in the case of Palihawadana 
v. Attorney General [1978]1 SLR 65, 
postulates that the Preamble to our 
Constitution recognizes that the 
People of Sri Lanka have ranked 
equality with justice and freedom and 
the notion of equality underlies all 
religious and political philosophies. 
The Supreme Court which has the sole 
and exclusive jurisdiction to hear and 
determine any question relating to the 
infringement of fundamental rights in 
exercising this jurisdiction had 
examined and interpreted the scope 
and content of the right to equality as 
guaranteed by Article 12. The right to 
equality as guaranteed under Article 
12 had evolved to its present form 
over a period of four decades. In this 
process the co-relationship between 
the Democracy, Rule of Law and the 
doctrine of Public Trust has been 
clearly recognised in the context of 
arbitrary and / or irrational exercise of 
power by Executive and / or 
Administrative authorities as well on 
violation of right to equality due to 
inaction of the Executive and / or 
Administrative authorities. Equality is 
the corollary of the ‘Rule of Law’ and 
Sharvananda, J. in Sirisena & others v 
Kobbekaduwa, Minister of Agriculture 
and Lands 80 NLR 1 at 169-170 
observed: “Rule of law is the very 
foundation of our Constitution and the 
right of access to the Courts has 
always been jealously guarded. Rule of 
Law depends on the provision of 
adequate safeguards against abuse of 
power by the executive. Our 
Constitution promises to usher in a 
welfare state for our country. In such a 
state, the Legislature has necessarily to 
create innumerable administrative 
bodies and entrust them with 
multifarious functions. They will have 
power to interfere with every aspect of 
human activity. If their existence is 
necessary for the progress and 
development of the country the abuse 


of power by them, if unchecked, may 
defeat 47 the legislative scheme and 
bring about an authoritarian or 
totalitarian state. The existence of the 
power of judicial review and the 
exercise of same effectively is a 
necessary safeguard against such 
abuse of power.” (emphasis added) 


In Visualingam and others v Liyanage 
and others [1983] 2 SLR 311 at page 
380 it was observed that “...there is a 
firm judicial policy against allowing the 
'Rule of Law' to be undermined by 
weakening of the power of the 
Courts”. In the year 1984, in Jayanetti v 
The Land Reform Commission and 
others [1984] 2 SLR 172, Wanasundera 
J with other four judges agreeing with 
him observed that: "Article 12 of our 
Constitution is similar in content to 
Article 14 of the Indian Constitution. 
The Indian Supreme Court has held 
that Article 14 "combines the English 
doctrine of the rule of law with the 
equal protection clause of the 14th 
amendment to (the U.S.) Constitution". 
We all know that the rule of law was a 
fundamental principle of English 
Constitutional Law and it was a right 
of the subject to challenge any act of 
the State from whichever organ it 
emanated and compel it to justify its 
legality. It was not confined only to 
legislation, but extended to every class 
and category of acts done by or at the 
instance of the State. That concept is 
included and embodied in Article 12.” 
(at 184-185). 


In De Silva v Atukorale [1993] 1 SLR 
283, Mark Fernando, J. in interpreting 
the term public purpose relied on the 
following opinion of H. W. Wade — ”... 
Statutory power conferred for public 
purposes is conferred as it were upon 
trust, not absolutely - that is to say, it 
can validly be used only in the right 
and proper way which Parliament 
when conferring it is presumed to 
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have intended."(at 296) Based on the 
said observation, the Court held that 
discretion of a public authority is not 
absolute, and that such discretion 
must be used exclusively for the public 
good, and went onto observe; 48 “It 
was a power conferred solely to be 
used for the public good, and not for 
his personal benefit; it was held in trust 
for the public; to be exercised 
reasonably and in good faith, and 
upon lawful and relevant grounds of 
public interest.” (emphasis added)(at 
297) 


The principle that there is no absolute 
or unfettered power is also recognized 
in Marie Indira Fernandopulle and 
Another v E.L Senanayake, Minister of 
Lands and Agriculture 79 2 N.L.R 115 
at page 120 wherein the Court held 
that; “...Are the Courts obliged to turn 
a deaf ear merely because some 
statutory officer is able to proclaim, "I 
alone decide". “When | open my 
mouth let no dog bark”? If that be the 
position when the rights of the subject 
are involved, then the Court would 
have abdicated its powers necessary to 
safeguard the rights of the individual.” 
Another case wherein the public 
interest was considered is Bandara v 
Premachandra [1994] 1 SLR 301. In 
this case Fernando, J. at page 318 
reasoned that; “The State must, in the 
public interest, expect high standards 
of efficiency and service from public 
officers in their dealings with the 
administration and the public. In the 
exercise of Constitutional and statuary 
powers and jurisdictions, the Judiciary 
must endeavour to ensure that this 
expectation is realised.” In Heather 
Mundy v Central Environmental 
Authority and Others SC Appeal 58 
60/2003 - SC Minutes 20.01.2004- 
Fernando, J. reiterated that powers 
vested in public authorities are not 
absolute and unfettered; ”...Further, 
this Court itself has long recognized 


and applied the "public trust" doctrine: 
that powers’ vested in public 
authorities are not absolute or 
unfettered but are held in trust for the 
public, to be exercised for the purposes 
for which they have been conferred, 
and that their exercise is subject to 
judicial review by reference to those 
purposes” (page 13) Similarly, in 
Premachandra v Major Montague 
Jayawickrema and another [1994] 2 
SLR 90 G.P.S. de Silva, CJ. held; 49 
“There are no absolute and unfettered 
discretions in public Law; discretions 
are conferred on public functionaries 
in trust for the public, to be used for 
the public good, and the propriety of 
the exercise of such discretions is to be 
judged by reference to the purposes 
for which they were so entrusted.” 
(page 105) Further, Shirani 
Bandaranayake, J. (as she then was] in 
Azath Salley v Colombo Municipal 
Council S.C. (FR) Application No. 
252/2007 -S.C Minutes 04.03.2009- 
referring to the above position, states 
as follows; “It is therefore apparent that 
a public authority has no absolute or 
unfettered discretion. Referring to this 
position, Professor Wade (supra pgs. 
354 - 355) had stated that, ‘Statutory 
power conferred for public purposes is 
conferred as it were upon trust, not 
absolutely - that is to say, it can validly 
be used only in the right and proper 
way — which Parliament when 
conferring it is presumed to have 
intended'(emphasis added).” (page 30) 
Fernando, J. in Priyangani v 
Nanayakkara and others [1996] 1 SLR 
399 at 404405 reiterated the 
interrelationship between the Right to 
Equality guaranteed by Article 12 of 
the Constitution and Rule of Law. 
Furthermore, the Court held that “We 
are not concerned with contractual 
duties, but with the safeguards based 
on the Rule of Law which Article 12 
provides against the arbitrary and 
unreasonable exercise of discretionary 
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powers. Discretionary powers can 
never be treated as absolute and 
unfettered unless there is compelling 
language; when reposed in public 
functionaries, such powers are held in 
trust, to be used for the benefit of the 
public, and for the purpose for which 
they have been conferred - not at the 
whim and fancy of officials for political 
advantage or personal gain”. 
(emphasis added] 


In Bulankulama v Secretary, Ministry of 
Industrial Development (Eppawela 
case) [2000] 3 SLR 243 a case involving 
an imminent infringement of 
fundamental rights, the respondents 
sought to argue that the government 
and not this Court is the trustee of the 
natural resources of 50 the country 
and as long as the government acts 
correctly the Courts will not put itself in 
the shoes of the government and the 
Court could not ‘interfere’ in the 
exercise of discretion of the 
Government in situations where the 
Government acts as a ‘trustee’. This 
Court rejected the argument and 
Amerasinghe, J. held that under 
Articles 4, 17 and 126 of the 
Constitution, the Court is expressly 
authorised to exercise its jurisdiction 
where the actions / omissions of the 
executive, violates fundamental rights 
of the people and that such jurisdiction 
applies even in situations where the 
Government exercises its powers as a 
‘trustee’. Amerasinghe, J. at page 253 
and 257 further observes: “The 
Constitution declares that sovereignly 
is in the People and is inalienable 
(Article 3). Being a representative 
democracy, the powers of the People 
are exercised through persons who 
are for the time being entrusted with 
certain functions” "The Executive does 
have a significant role in resource 


In Bulankulame and others v Secretary, 
Ministry of Industrial Development 


management conferred by law, yet the 
management of natural resources has 
not been placed exclusively in the 
hands of the Executive. The exercise of 
Executive power is subject to judicial 
review. Moreover, Parliament may, as it 
has done on many occasions, legislate 
on matters concerning natural 
resources and the Courts have the task 
of interpreting such legislation in 
giving effect to the will of the People 
as expressed by Parliament.” The 
above dicta of this Court amply 
demonstrate that during the last few 
decades, the Public Trust Doctrine has 
been applied by this Court when 
violations of the fundamental rights of 
People were considered. Furthermore, 
in relation to powers, functions and 
duties which are public in nature, this 
Court has always had respect for the 
Rule of Law and specifically to the 
principles of openness, fairness and 
accountability and observed that 
process of making a decision should 
not be shrouded in secrecy and that 
the powers are conferred upon the 
Executive in the public interest and in 
trust for the public and these powers 
must be governed by reason. 


In Vasudeva Nanayakkara v Choksy 
(Lanka Marine Case) [2008] 1 SLR 134 
at 181 Sarath N Silva, CJ. held as 
follows: 51 “...As firmly laid down in 
the Determination of the Divisional 
Bench of Seven Judges of this Court in 
regard to the constitutionality of the 
proposed 19th Amendment to the 
Constitution (2002 3 SLR page 85) the 
principle enunciated in Articles 3 and 4 
of our Constitution is that the 
respective organs of Government, the 
Legislature, the Executive, and the 
Judiciary are reposed power as 
custodians for the time being to be 
exercised for the people. 

(2000 3 SLR 243) this Court has 
observed that the resources of the 
State are the “resources of the People” 
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and the Organs of the State are 
"guardians to whom the people have 
committed the care and preservation” 
of these resources (p.253). That, there 
is a confident expectation (trust) that 
the Executive will act in accordance 
with the law and accountably in the 
best interests of the people of Sri Lanka 
(p 258)”. In Sugathapala Mendis and 
another (Waters Edge Case} [2008] 2 
SLR 339 Tilakawardane, J. elaborated 
the Public Interest Doctrine as follows; 
“The principle that those charged with 
the upholding the Constitution- be it a 
police officers of the lowest rank or the 
President- are to do so in a way that 
does not “violate the Doctrine of Public 
Trust” by state action / inaction is a 
basic tenet of the Constitution which 
upholas the legitimacy of Government 
and the Sovereignty of the People. The 
“Public trust Doctrine” is based on the 
concept that the powers held by the 
organs of the government are, in fact, 
powers that originate with the People, 
and are entrusted to the Legislature, 
the Executive and the Judiciary only as 
a means of exercising governance and 
with the sole objective that such 
powers will be exercised in good faith 
for the benefit of the People of Sri 
Lanka. Public power is not for personal 
gain, favour, but always to be used to 
optimize the benefit of the People. To 
do otherwise would be to betray the 
trust reposed by the People within 
whom, in terms of the Constitution the 
Sovereignty reposes. Power exercised 
contrary to the Public Trust Doctrine 
would be an abuse of such power and 
in contravention of the Rule of Law. 
This Court has long recognized and 
applied the Public Trust Doctrine, 
establishing that the exercise of such 
powers is subject to judicial review”. 52 
“The Public Trust Doctrine, taken 
together with the Constitutional 
Directives of Article 27, reveal that all 
state actors are so principally obliged 
to act in furtherance of the trust of the 


People that they must follow this duty 
even when a furtherance of this trust 
necessarily renders inadequate an act 
or omission that would otherwise 
legally suffice.” (Vide pages 352-353). 
“The oral arguments and written 
submissions presented on behalf of the 
principal respondents in this case 
engage in precisely this abdication of 
responsibility, that have come to be 
seen as a hallmark of Sri Lanka's 
governmental bureaucracy. Following 
Bandara v Premachandra in which the 
Court held that “....the State must, in 
the public interest, expect high 
standards of efficiency and service 
from public officers in their dealings 
with the administration and the public. 
In the exercise of constitutional and 
statutory powers and jurisdictions, the 
judiciary must endeavour to ensure 
that this expectation is realized...” we 
recognize that this duty has to be 
upheld not only in the name of good 
governance but also for sustainable 
economic development of the nation 
and all of its People, especially the 
economically challenged, the 
disadvantaged and the marginalised. 
In time this will empower the 
marginalised and disempowered 
members of our society, and will in 
due course establish a true Democratic 
Socialist Republic with equality for all.” 
(vide page 354) (emphasis added) 


In Vasudeva Nanayakkara v K.N. 
Choksy and others (SLIC Case) [2009] 
BLR 1 at page 56 and 57 Amaratunga, 
J. observed as follows: “Fundamental 
rights jurisdiction forms a part of the 
equitable jurisdiction of the Supreme 
Court which exercises, at the highest 
level, the judicial power of the people 
according to the Rule of Law and the 
fundamental rights provisions 
enshrined in the Constitution.” “The 
petitioners have filed this application in 
public interest alleging that the 
executive power of the people, 
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delegated to the Executive by the 
Constitution, to exercise in good faith 
and according to law have been 
wrongfully and illegally exercised, to 
the prejudice of the people. The trust 
reposed on the executive to which the 
peoples’ executive power has been 


The ruler's trusteeship of the resources 
of the State which belong to the 
people is a part of the legal heritage of 
Sri Lanka dating back at least to the 
third century BC as pointed out by 
Justice Weeramantry in his separate 
opinion in the International Court of 
Justice in the Danube Case, by quoting 
the sermon of Arahath Mahinda to 
King Devanampiyatissa as recorded in 
the Great Chronicle-Mahawamsa.” 
“This concept of the public trust which 
curtailed the absolute power of the 
monarch is in perfect harmony with 
the doctrine of public trust developed 
by the Supreme Court on the basis of 
sovereignty of the people set out in 
Articles 3 and 4 of the Constitution, 
Article 12(1) and the principle of the 
Rule of law, which is the basis of our 
Constitution. The Rule of Law is the 
principle which keep all organs of the 
State within the limits of the law and 
the public trust doctrine operates as a 
check to ensure that the powers 
delegated to the organs of the 
government are held in trust and 
properly exercised to the benefit of the 
people and not to their detriment. 
When the Executive which is the 
custodian of the People’s Executive 
Power act "Ultra vires” and in 
derogation of the law and procedures 
that are intended to safeguard the 
resources of the State, it is in the public 
interest to implead such action before 
Court.” (emphasis added) Furthermore, 
in Sugathapala Mendis and another 
(supra) Tilakawardane, J., at page 374 
elaborated that public officials must 
exercise executive and administrative 
power subject to the Rule of Law and 


delegated is, in the words of 53 
Amarasinghe J in Bulankulama Case,” 
the confident expectation (trust) that 
the executive will act in accordance 
with the law and accountability, in the 
best interest of the people” (2000 3 
SLR 243 at 258). 

for the long-term sustainable 
development of the country and for 
the larger benefit of the People; ”...any 
person who is elected to the 
Presidency or appointed to ministerial 
services [....] are so chosen because 
they are deemed able to embrace, 
uphold and set example as a follower 
of the Rule of Law created pursuant to 
the Constitution and they hold in trust 
the executive power of the People 
acquired through the Sovereignty of 
the People. while the exercise of 
Presidential power is a duty that must 
accord with the Rule of Law, such 
compliance should also come from 
one’s Own conscience and sense of 
integrity as owed 54 to its People. This 
means that whilst they can use their 
private power and their private 
property in an unfettered manner 
when granting any privileges or 
favours and, even in an overwhelming 
act of great generosity, give all their 
private property away, their public 
power must only be used strictly for 
the larger benefit of the People, the 
long term sustainable development of 
the country and in accordance with 
the Rule of Law.” “Consequent to this 
framework it is to be noted for our 
purposes that all facets of the country - 
its land, economic opportunities or 
other assets - are to be handled and 
administered under the stringent 
limitations of the trusteeship posed by 
the public trust doctrine and must be 
used in a manner for economic 
growth and always for the benefit of 
the entirety of the citizenry of the 
country,” (emphasis added) 
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Should UNCTAD make an 
initiative to draft an international 
convention to regulate the Suez 
Canal operation in collaboration 
with the Government of Egypt? 


The strategic importance of Suez 
Canal has resurfaced in the 
aftermath of the accident involving 
the mega container carrier Ever 
Given. The accident blocked 
billions of dollars' worth of cargo 
from crossing one of the busiest 
marine waterways, the free 
passage through it has a significant 
global political impact. Though 
sovereignty of Suez Canal rests 
with Egypt, its importance goes 
beyond the sovereignty of Egypt 
and the operation of Suez Canal 
must therefore be governed by a 
UN supervised international 
convention. We believe that United 
Nations Conference on Trade and 
Development - UNCTAD must look 
into crafting a standard operating 
procedure and an international 
convention on the mechanism for 


handling navigation operations, 
accidents, salvage, insurance and 
legal procedure arising out of all 
issues of shipping and maritime 
affairs within the realm of Suez 
Canal under the supervision of 
UNCTAD. Since this is a matter 
that concerns the Government of 
Egypt, UNCTAD must initiate 
diplomatic discussions with the 
Government of Egypt immediately. 
This would also benefit Egypt 
tremendously as it gives greater 
transparency and a diplomatic 
milestone in Egypt's history. 
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